
November 2006 Staff Report  Page 1 

Staff Report 
________________________________________________________________________ 
 
Application:  Preliminary Plat of Pine Shadows Addition (continuation) 
 
Applicants:  Whitetail Properties Inc, Dan Miller 
 

 
 
Background Information:  This preliminary plat was discussed in a public hearing at 
the September 6th Planning and Zoning Commission meeting.  Due to questions 
about a proposed private road, what the Shoreland classification is, and whether the 
City has the authority to decide the classification, the request was tabled to the 
October meeting to get input from the Road Committee, get an opinion from the 
DNR, and get an opinion from the City Attorney.   
 
At the request of the applicant, the Planning Commission tabled discussion of the 
proposed plat at the October meeting and continued the hearing to the November 
meeting. 
 
The Road Committee discussed the proposed plat and reached an agreement with 
the applicant to make the proposed easement into the property a full 66-foot 
dedicated public right-of-way.  The entire roadway would be improved to City 
standards. 
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The Staff contacted Joe Oschwald, DNR Hydrologist, to seek a clarification on 
conflicting statements made about where the lake/river interface would be.  Mr. 
Oschwald declined to settle the matter and indicated, in a letter dated September 27, 
that “the decision rests with the City and their zoning consultant.” 
 
State Statutes indicate that the authority to establish or modify lake classifications is 
the role of the Commissioner of the DNR, as stated in the following: 
 
6120.3000 SHORELAND MANAGEMENT CLASSIFICATION SYSTEM.       
 
Subp. 3.  Classification procedures.  Public waters shall be classified 
by the commissioner.  The commissioner shall document each 
classification with appropriate supporting data.  A preliminary list of 
classified public waters shall be submitted to each affected local 
government.  Each affected local government shall be given an 
opportunity to request a change in the proposed classification.  If a 
local government feels such a change is needed, a written request with 
supporting data may be submitted to the commissioner for 
consideration.  If a local government requests a change in a proposed 
shoreland management classification and the public water is located 
partially within the jurisdiction of another governmental unit, the 
commissioner shall review the recommendations of the other governmental 
units before making a final decision on the proposed change.  

Subp. 4.  Reclassification.  The commissioner may, as the need arises, 
reclassify any public water.  Also, any local government may at any 
time submit a resolution and supporting data requesting a change in any 
shoreland management classification of waters within its jurisdiction 
to the commissioner for consideration.  

    Subp. 5.  Modification and expansion of system.  The commissioner 
may, as the need arises, modify or expand the shoreland classification 
system to provide specialized shoreland management standards based upon 
unique characteristics and capabilities of any public waters.  

The Staff does not believe that it is the responsibility of the City and/or the retained 
City Staff to make this decision.  The decision is clearly the responsibility of the 
DNR, and whatever liabilities would be assumed by making such a decision should 
not be passed on to the City.  Your Staff does not recommend that the City decide 
this issue unilaterally. 
 
Mr. Oschwald has also indicated that his personal belief is that the bay is not part of 
the lake.  He cites the effect of the dam, built in 1937, and states that, prior to its 
construction the river likely started at the main lake.  This logic is difficult to 
understand as there are countless examples of where dams have been installed, 
altering the OHW and thus changing the boundaries of the lake basin.  We do not 
recommend that the City rely on this line of reasoning for making a decision. 
 
Mr. Oschwald ultimately recommends that the City review previous zoning 
decisions and maintain consistency.  This could potentially be a helpful course of 
action if it identified a consistent approach.  Staff has reviewed the subdivisions that 
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have taken place from the east side of the bay along the length of the Little Pine 
River to Lake Emily to determine if they have been developed in a manner consistent 
with General Development or Recreational Development standards.  The 42 
properties in this area can be categorized as follows: 
 

Plat/Lot Meet only 
GD standards 

Meet RD 
Standards 

Little Pine River Addition   
Lot 5  X 
Lot 6  X 
Lot 7 X  
Lot 8 X  
Lot 9 X  

Lot 10 X  
Lot 11 X  
Lot 12 X  
Lot 13 X  
Lot 14 X  
Lot 15 X  
Lot 16 X  
Lot 17 X  
Lot 18 X  

East River Addition   
Lot 1  X 
Lot 2  X 
Lot 3  X 
Lot 4  X 
Lot 5 X  
Lot 6 X  
Lot 7  X 
Lot 8  X 
Lot 9  X 

First Addition to Lake  
Mary Estates 

  

Lot 1 X  
Lot 2 X  
Lot 3 X  

Minor Subdivisions 5 11 
TOTALS 22 20 

 
While this record does not reveal a definitive pattern of action, it more importantly 
does not provide any sound basis for a City’s decision one way or the other. 
 
The third item the Planning Commission requested was an opinion from the City 
Attorney on whether or not the City could establish the location of the lake/river 



November 2006 Staff Report  Page 4 

interface.  Out of respect for the City Attorney, who has a second-hand connection to 
the property, we have not requested that opinion from him.  The City Council has 
authorized retaining an outside attorney to assist the City on this project.  We have 
been coordinating this at the Staff level and hope to have legal counsel available for 
the November meeting. 
 
Since the October P&Z meeting, the City Council has received an informal citizen 
petition requesting an environmental review of the project.  Due to the nature of the 
petition, the City has no obligation to make any decision considering ordering an 
environmental review.  The Council has, however, has established a committee of 
City Council, Planning Commission and citizens to get more educated on 
environmental reviews and make a recommendation to the City Council on how to 
proceed. 
  
Applicable Ordinance:  The design standards for subdivisions are currently 
described under Section IX of the ordinance, and are listed below: 
     1. The land shall be properly zoned and suitable in its natural state for the 

intended purpose with minimal alteration required. Land subject to flooding, 
land below  the ordinary high water mark, wetlands, areas with high water 
table, bluffs, lands with slopes exceeding 12 percent [see more on this in the 
following] or land containing other significant constraint(s) upon future 
intended usage, shall not be considered in the minimum size of a lot. The 
suitability analysis for each lot shall also consider soil and rock formations 
with severe limitations for development, severe erosion potential, inadequate 
water supply or sewage treatment capabilities, near-shore  aquatic conditions 
unsuitable for water-based recreation, important fish and wildlife habitat, 
presence of significant historic sights, or any other feature of the natural land 
likely to be harmful to the health, safety, or welfare of future residents of the 
proposed subdivision or of the community. 

2.  All non-conforming structures and uses shall be brought into conformity 
during the subdivision process, except as specifically waived by motion of the 
Planning Commission. 

3.  Each lot shall be adjacent to public sewer or shall have a minimum 
contiguous lawn area that is free of limiting factors sufficient for the 
construction of two standard soil treatment sewage systems. 

4.   Provisions for water based recreation where near shore aquatic conditions are 
unsuitable for direct access. 

5. Lot areas and dimensions shall conform to the requirements of the Zoning        
Ordinance, without variance. 

6.  Lot layouts shall be compatible with the existing layout of adjoining 
properties and/or shall not constrain the future development of adjacent 
properties, if those properties were to be developed as per the Emily Zoning 
and Subdivision Ordinance. 

7.  Side lot lines shall be substantially at right angles to straight road lines or 
radial to curved road lines, radial to lake or stream shores, and shall not 
contain bends or jogs unless topographic conditions necessitate a different 
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arrangement.  Existing structures shall not be construed to be a topographic 
condition. 

8.  Each lot shall have a minimum of 33 feet of frontage on a designated right of 
way.  Commonly owned property or Green Space used for access in a 
Planned Unit Development shall have a minimum of 33 feet of frontage on a 
public right of way. 

9. Easements shall be provided for public utilities or drainage where required by 
the Planning Commission and meet the following minimum widths: 
Electrical, telephone or cable television ...........................................10 feet 
Drainageway..................................................................................10 feet 

10.  Lots requiring variances to allow their use for the intended purposes or 
requiring holding tanks for sewage shall not be allowed. 

 
Staff has been alerted to the public discussion concerning the degree of slope, 12 
percent, listed in the first design standard.  The inference from this standard would be 
that slopes greater than 12 percent should not be counted as part of the lot area. 
 
Staff has been relying, as has the applicant, on the definition of buildable area.  
Section 5.6, Subdivision 7, indicates that each Shoreline Residential lot must have 
20,000 square feet of buildable lot area (40,000 for an RD lake).  The definition of 
buildable area comes from Section III: 
 

Buildable Area.  Any site, lot, parcel or any portion thereof that does not 
contain designated flood plain, wetlands or areas in excess of twenty-five (25) 
percent slope. 

 
Now that this discrepancy has been brought to everyone’s attention, it should be 
discussed by the Planning Commission.  It is Staff’s interpretation that a reference to 
12 percent would be an error in the Ordinance that should be amended.  The City 
has many roads that are 12 percent slope or greater.  From a design standpoint, there 
is nothing limiting about a 12 percent slope.  A 12 percent slope can be easily 
traversed and easily constructed upon, which makes it exclusion from the lot size 
inappropriate. 
 
Nonetheless, it is presently part of the Ordinance and, being the more restrictive 
standard, the Planning Commission will need to address it. 
 
Staff Recommendation:  There are two approaches that can be taken in regards to 
this application.  The first is a very formal and rigid approach in which the City 
makes findings of fact, particularly in regard to the lake classification, and then 
proceeds to make a decision based off of those facts.  This is the default approach, 
one in which we may be forced to take regardless. 
 
If this is the approach of the Planning Commission, we strongly recommend that the 
City not rule on the location of the lake/river interface.  Instead, we recommend that 
additional requests be made to the DNR, along with references to State Statutes, for 
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The following property owners have non-compliant systems awaiting upgrade: 
1. Terry Swenson- Design being done for new system.  Letter sent 10/13/06. 
2. Lee Granlund – Follow-up letter sent 10/13/06. 
3. Frank Frattalone - New system approved on 10/18/06. 
4. Randy Moritz - New system approved on 10/18/06. 
5. Krukeberg/Grove-New owner will install new system.  Letter sent 10/13. 
6. Wayne & Nancy Gapsiewicz Trust Agr - Follow-up letter sent 10/13/06. 
7. Diane Peterson (Robert Harringer) - Follow-up letter sent 10/13/06. 
8. John Schulte - Follow-up letter sent 10/13/06. 
9. Virginia Kelly - Design being done.   Follow-up letter sent 10/13/06. 
10. Arnold Anderson - Follow-up letter sent 10/13/06. 
11. Tammy Dylla - Follow-up letter sent 10/13/06. 
12. Barbara Backberg- Permit for new system has been issued 
13. Darrel Genz- Follow-up letter sent 10/13/06. 
14. Betty Smith - Follow-up letter sent 10/13/06. 
 

The following property owners have received certified letters and have thus far 
been non-responsive or have not completed their compliance inspection: 

15. Thomas & Kristine Revard - Certified letter delivered/signed April 21, 2006. 
System information given to inspector.  Follow-up letter sent 10/13/06. 
16.  Edy Rae Schneider - Certified letter delivered/signed April 8, 2006.  Follow-
up letter sent 10/13/06. 

 
G.  Review of Compliance with CUP and Variance Conditions 
 
There has been no progress on review of CUP and Variance conditions.  There is 
nothing new to report. 
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9.  New Business 
 
A.  Metes and Bounds Subdivision – Charles Atwater 
 
Background:  Mr. Atwater owns a parcel of land (PID # 211050009010009) that is 
2.795 acres in size and is located at 21132 Bloomquist Lane.  He wants to split the 
parcel into three tracts.  Tract A (remainder of the existing parcel) would be 28,430 
square feet/0.65 acre and would be located in the center of the original parcel.  Tract 
B would be 77,400 square feet/1.78 acre in size, and would occupy most of the rear 
area of the original parcel.  Tract C would be 15,928 square feet/0.366 acre in size, 
and would occupy the front part of the original parcel. 
 
The property is zoned Downtown Mixed Use.   
 
Applicable Ordinance:  The process and requirements for subdivisions are currently 
described under Section IX of the ordinance. 
 
9.4 Design Layout Standards - Minimum. The following design standards shall 

be considered minimum acceptable requirements in the review, except as 
waived by variance approved by   the Board of Adjustment. 

 1. The land shall be properly zoned and suitable in its natural state for the 
intended purpose with minimal alteration required. Land subject to 
flooding, land below  the ordinary high water mark, wetlands, areas 
with high water table, bluffs, lands with slopes exceeding 12 percent or 
land containing other significant constraint(s) upon future intended 
usage, shall not be considered in the minimum size of a lot. The 
suitability analysis for each lot shall also  consider soil and rock 
formations with severe limitations for development, severe erosion 
potential, inadequate water supply or sewage treatment capabilities, 
near-shore  aquatic conditions unsuitable for water-based recreation, 
important fish and wildlife habitat, presence of significant historic 
sights, or any other feature of the natural land likely to be harmful to 
the health, safety, or welfare of future residents of the proposed 
subdivision or of the community. 

2.  All non-conforming structures and uses shall be brought into 
conformity during the subdivision process, except as specifically 
waived by motion of the Planning Commission. 

3.  Each lot shall be adjacent to public sewer or shall have a minimum 
contiguous lawn area that is free of limiting factors sufficient for the 
construction of two standard soil treatment sewage systems. 

4.  Provisions for water based recreation where near shore aquatic 
conditions are unsuitable for direct access. 

5.  Lot areas and dimensions shall conform to the requirements of the 
Zoning Ordinance, without variance. 

6.  Lot layouts shall be compatible with the existing layout of adjoining 
properties and/or shall not constrain the future development of 
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adjacent properties if those properties were to be developed as per the 
Emily Zoning and Subdivision Ordinance. 

7.  Side lot lines shall be substantially at right angles to straight road lines 
or radial to curved road lines, radial to lake or stream shores, and shall 
not contain bends or jogs unless topographic conditions necessitate a 
different arrangement.  Existing structures shall not be construed to be 
a topographic condition. 

 
Other applicable standards are contained in Section 9 of the Ordinance. 
 
Staff Findings:  Based on the submittal provided, we propose the following findings: 

1. The land is properly zoned Downtown Mixed Use, which allows for the 
existing and anticipated uses of the property.  

2. There are no non-conforming uses or structures on the property.  
3. The property is currently served by the municipal sanitary sewer system. 
4. The property has no lake access.  
5. Lot area and dimension requirements are in compliance with the Land Use 

Ordinance.  
6. Lot layouts are compatible with nearby properties and would not affect future 

development.  
7. All proposed lots conform to the minimum lot dimensions required by the 

Ordinance. 
8. Proposed Tract A is adjacent to C.S.A. H. No. 1 to the South, Tract B abuts 

Evergreen Drive to the West.  
 
Planning Commission Direction:  The Planning Commission can develop findings 
to recommend approval of this subdivision, develop findings to recommend denial of 
the subdivision or table the application to gather additional information. 
 
Staff Recommendation:  Based on the findings of fact, Staff recommends that the 
subdivision be approved.  There are no conditions recommended with the approval. 
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B.  Metes and Bounds Subdivision – Yvonne Guggemos 
 
Background:  Ms. Guggemos owns three parcels of land (PID# 210262400E00000; 
210262400F00000; 210262400G00000) that are a total 2.36 acres in size.  They are 
located at the intersection of Whitetail Drive and South Shore Drive along the Little 
Pine River.  The applicant wants to combine three non-conforming lots into two 
nearly-conforming lots. 
 
Parcel A would be approximately 1.1 acres/49,053 square feet, with a buildable area 
of 33,400 square feet.  Parcel B would be approximately 1.2 acres/53,996 square feet, 
with a buildable area of 39,700 square feet.  
 
The properties are zoned Shoreline Residential. 
 
Applicable Ordinance:  This section of the Little Pine River is classified as 
Recreational Development.  As such, a 150-foot lot width at the shoreline and the 
building setback line area required, as is 40,000 square feet of buildable area. 
 
Section 4.4, Subdivision 6, relates to non conformities and states the following: 
 
A lawful, non-conforming use may be changed to lessen the non-conformity of use.  
Once a non-conforming use has been changed, it shall not thereafter be altered to 
increase the non-conformity. 
 
The process and requirements for subdivisions are currently described under Section 
IX of the ordinance. 
 
9.4 Design Layout Standards - Minimum. The following design standards shall 

be considered minimum acceptable requirements in the review, except as 
waived by variance approved by   the Board of Adjustment. 

 
 1. The land shall be properly zoned and suitable in its natural state for the 

intended purpose with minimal alteration required. Land subject to 
flooding, land below  the ordinary high water mark, wetlands, areas 
with high water table, bluffs, lands with slopes exceeding 12 percent or 
land containing other significant constraint(s) upon future intended 
usage, shall not be considered in the minimum size of a lot. The 
suitability analysis for each lot shall also  consider soil and rock 
formations with severe limitations for development, severe erosion 
potential, inadequate water supply or sewage treatment capabilities, 
near-shore  aquatic conditions unsuitable for water-based recreation, 
important fish and wildlife habitat, presence of significant historic 
sights, or any other feature of the natural land likely to be harmful to 
the health, safety, or welfare of future residents of the proposed 
subdivision or of the community. 



November 2006 Staff Report  Page 15 

2.  All non-conforming structures and uses shall be brought into 
conformity during the subdivision process, except as specifically 
waived by motion of the Planning Commission. 

3.  Each lot shall be adjacent to public sewer or shall have a minimum 
contiguous lawn area that is free of limiting factors sufficient for the 
construction of two standard soil treatment sewage systems. 

4.  Provisions for water based recreation where near shore aquatic 
conditions are unsuitable for direct access. 

5.  Lot areas and dimensions shall conform to the requirements of the 
Zoning Ordinance, without variance. 

6.  Lot layouts shall be compatible with the existing layout of adjoining 
properties and/or shall not constrain the future development of 
adjacent properties if those properties were to be developed as per the 
Emily Zoning and Subdivision Ordinance. 

7.  Side lot lines shall be substantially at right angles to straight road lines 
or radial to curved road lines, radial to lake or stream shores, and shall 
not contain bends or jogs unless topographic conditions necessitate a 
different arrangement.  Existing structures shall not be construed to be 
a topographic condition. 

 
Other applicable standards are contained in Section 9 of the Ordinance. 
 
Staff Findings:  Based on the submittal provided, we propose the following findings: 

1. The land is properly zoned Shoreline Residential, which allows for the 
development of the parcel for residential purposes.  

2. There are no non-conforming uses or structures on the property.  
3. The property has adequate room for two sewage treatment systems. 
4. The properties have lake access.  There are no indications that aquatic access 

would be unsuitable, although it is noted that the number of potential 
dwellings would be reduced from three to two with the proposal. 

5. Lot area and dimension requirements for Parcel A are in compliance with the 
Land Use Ordinance.  

6. Lot dimension requirements for Parcel B are in compliance with the Land 
Use Ordinance.  Parcel B has 39,700 square feet of buildable area, which is 
300 square feet short of the total required.  Parcel B is 53,996 square feet total. 

7. Lot layouts are compatible with nearby properties and would not affect future 
development.  

8. The parcels are at proper angles to the shoreline and the roadway easement.  
There are no jogs or bends. 

 
Planning Commission Direction:  The Planning Commission can develop findings 
to recommend approval of this subdivision, develop findings to recommend denial of 
the subdivision or table the application to gather additional information. 
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The Planning Commission can also interpret the application to require a variance, in 
which case the applicant would be required to apply for a variance in order to 
continue. 
 
Staff Recommendation:  Staff has provided for this application to move forward 
based on an interpretation of the Ordinance that this application would meet Section 
4.4, Subdivision 6 as it would be decreasing a non-conformity.  The three non-
conforming lots would be consolidated into two lots, each of which would be 
buildable. 
 
Based on the findings of fact, Staff recommends that the subdivision be approved.  
There are no conditions recommended with the approval. 
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C.  Land Sale 
 
 
 


